CHILD CONTACT
AND CARE AFTER

DIVORCE

What is mediation?

Mediation is a voluntary process of structured
negotiation that can help two parties in conflict to
resolve their differences. Mediation is not a form of
counseling. It opens up discussion and helps you work
through the different legal issues that need to be settled
in respect of the children.

A skilled mediator assists families to work out creative
arrangements for themselves and their children. The
settlement agreement is then made an order of court.

Parents should carefully consider the views of the child
when negotiating contact and care arrangements.

Mediation is cost effective, less stressful than traditional

litigation and saves time. It also helps parties maintain a
positive ongoing relationship after divorce.

“Every courtroom
needs a case but
not every case
needs a
courtroom.”




The non-custodian parent can exercise their contact
rights by arrangement with the custodian parent either
through mediation or by a court order. If the court does
not say what the terms of the contact are then the
custodian parent should allow you reasonable contact to
your child.

What is “reasonable contact”?

To determine reasonable contact, factors such as
where you stay in relation to your child, the age of the
child, the relationship between you and your child and
any other factor that might be relevant to your
circumstances will be taken into account.

In practice, reasonable contact can mean anything from
shared residency to every alternate weekend and
alternate school holidays. Shared residency can mean
that the child stays with you the one week and with the
other parent the other week.

Is my ex-spouse allowed to refuse me contact with
my child?

It is a criminal offence for the custodian parent to
unreasonably refuse or prevent you from having contact

with your child or exercising your parental rights and
responsibilities. The offending parent can be sentenced
to a fine or imprisonment of up to one year.

The custodian parent must advise you in writing of any
change of their residential address. If this is not given, the
custodian parent may be guilty of a criminal offence.

If contact with your child is part of your settlement
agreement, your ex-spouse must comply with the court
order or may be held in contempt of court.

How should | apply for contact with my child if | am
already divorced and the court did not grant a contact
order?

You have full parental responsibilities and rights in
respect of the child if you were married to the child’s
mother at the time of the child’s conception, birth or at
any time between the child’s conception and birth, unless
a court order has forbidden you from exercising your
parental rights.

If you have not been interdicted from having contact with
your ex-spouse or the children, you can approach your
ex-spouse to settle the matter without having to go to
court.

You may approach Lawson Legal to assist you and your
ex-spouse to settle the dispute and to draft a parenting
plan, which can be registered at the office of the family
advocate or made an order of court.




What will the court consider when granting a contact
order?

The court will consider the following:

« the best interests of the child;

« the relationship between you and the child;

« the degree of commitment that you have shown
towards the child;

« the extent to which you have contributed towards
expenses in connection with the birth and maintenance
of the child; and

« any other factor that should, in the opinion of the court,
be taken into account.

If am in the process of obtaining a divorce must |
include the right to contact in my settlement
agreement?

Yes. When people are getting a divorce the court must
make an order regarding contact with the child.

If I am refused contact with my child by my ex-
spouse, do | still have to pay maintenance?

Yes. Maintaining your child is your responsibility and
having regular contact with your child is your right. You
do not pay maintenance in order to see your child and
one should not confuse rights with responsibilities.

How can my contact order be changed?

A parent may apply to a court to change, cancel or
suspend a contact order:

* Variation or substitution (this means to change a
contact order). For example, a father decides that he
would like to see his child every 2 months instead of
every alternate weekend because he is moving from
Johannesburg to Cape Town.

* Rescission (this means to cancel a contact order).
For example, a mother finds out that her child is

being abused by the father of the child and applies to
the court to have the contact order cancelled.

» Suspension (this means to postpone the contact
order). For example, a father decides that he cannot
manage his 12 month old baby every second weekend
and he would rather wait until the baby is two years old
before he exercises stay-over contact with his child.

What happens if there is disagreement between the
parents?

Parents should always try to solve problems between
themselves before taking any drastic steps such as taking
the other parent to court.

If there is a dispute between the biological parents of a
child with regards to the best interest of the child that
cannot be solved by the parents, they must seek to agree
on a parenting plan through mediation before
approaching the court.




A parenting plan may determine any matter in
connection with parental responsibilities and rights,
including, but not limited to the following:

» where and with whom the child is to live;

« the maintenance of the child;

« contact between the child and any of the parties and
any other person;

« the schooling and religious upbringing of the child.

It is a written agreement between co-holders (parents) of
parental responsibilities and rights to determine how to
exercise their respective responsibilities and rights in
respect of a child.

A Lawson Legal mediator will be able to assist parents to
find alternative solutions to their disputes without having
to go to court. Should a dispute not be settled through
assistance or mediation, parents may approach the
family advocate with proof that the mediation process
failed and follow the legal process in the courts.

A parenting plan must be in writing and signed by both
parties. It may be registered with the family advocate or
made an order of court.

MEDIATION IS
RIGHT FOR YOU IF:

Children are involved and you need to act
swiftly in the best interests of the children

You wish to save money

You are not prepared to go through a long
and costly court process

Mediation is not the only alternative to a formal court
experience, but it is one to consider seriously.

General Disclaimer: The information in this document is for
general information purposes only and does not constitute
legal advice. Each person'’s situation is different and you
should get specific advice for particular needs.

LAWSON #£% LEGAL

For more information, please contact us on 061 672 3670
or email us at advjadelawson@outlook.com

Alternatively, please visit our website on
www.lawsonlegal.co.za
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